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Travelling south again this winter? Here are the 
residency tax rules snowbirds need to know.

SEPTEMBER 2022

From the desk of Michelle Munro
Director, Tax and Retirement Research

After two years of COVID-19, Canadian snowbirds are no doubt eager to head back to the 
U.S. and its warmer weather. Before you start relaxing by the pool, though, it’s important to 
become acquainted – or reacquainted, if you haven’t travelled past the 49th parallel in a 
while – with the potential tax consequences of staying south for an extended period of time.

Conventional wisdom among snowbirds is that if you spend fewer than 183 days in the U.S., the Internal Revenue Service (IRS) 
will leave you alone. The reality is more complicated. Visitors to the U.S. are subjected to what the IRS calls a “substantial 
presence” test to see if they will be deemed to be U.S. residents for tax purposes. And if they are considered residents, they 
may have to pay up to Uncle Sam.

What makes a U.S. resident?
While the IRS test does come down to days spent in the U.S., the tax agency has its own definition of what constitutes a day, and 
it isn’t necessarily 24 hours. Instead, a day can be any part of a 24-hour-period in which an individual is physically on U.S. soil. So, 
for example, an early morning trip to the airport for a flight back to Canada would count as a full day, and not a partial day, in 
the calculation.

Given this caveat, you qualify as a resident for tax purposes if you have been physically present in the U.S. for 31 days 
during the current year, and for 183 days on a weighted average basis in the three years that include the current year and the 
two preceding years.

Here’s where the calculation becomes a bit more complicated (and allows a bit of leniency for taxpayers). To arrive at that three-
year total, the IRS allows visitors to add the number of days they were in the U.S. during the current year to one-third of their total 
U.S. days in the previous year and one-sixth of their U.S. days the year before that. If the total is less than 183 days, generally, 
residency isn’t established. If it’s 183 days or more, you could have a problem.

As an example, let’s assume that Sam and Nic, two Winnipeggers who love escaping to Palm Springs every year, spent 120 days 
in the U.S. in 2022, and spent the same number of days there in each of the preceding two years. (For the sake of this example, 
we’ll pretend COVID-19 travel restrictions in 2020 and 2021 never existed.) Sam and Nic’s calculation under the substantial 
presence test for the three years will then be 120 plus 40 (1/3 of 120) plus 20 (1/6 of 120), for a total of 180 days. So they 
won’t qualify as U.S. residents.

Now, let’s say Sam spent an extra ten days in the U.S. last year. He would have incurred an extra three days under the formula. 
That would have pushed him to the 183-day threshold, making him a U.S. resident for tax purposes.

Closer connection exception.
Even if Sam meets the substantial presence test, he can still avoid being labelled a U.S. resident by filing IRS Form 8840 with the 
IRS. This form has the coldly cumbersome name of “Closer Connection Exception Statement for Aliens.” Sam can complete this 
form if he was present in the U.S. for fewer than 183 days in the current year, can establish a “tax home” in Canada in the current 
year and can establish a closer connection to the tax home in Canada than to the U.S. By filing this form, Sam would still be 
considered a non-resident of the U.S.
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Form 8840 asks Sam a barrage of questions to support his claims that his personal, social and economic ties in the latest tax year 
are closer to Canada than to the U.S. The IRS will want to know the location of his permanent home, where his family resides, 
where his automobile is registered and where he keeps his personal belongings. 

Among other things, the form also asks where he conducts his banking relationships, where his driver’s licence was issued, where 
he is registered to vote, and the locations of personal, financial and legal documents. The form even requests the location of 
investments and whether Sam qualifies for any type of national health plan sponsored by a foreign government. About the only 
thing it doesn’t want to know is the location of his birthmarks.

As intrusive as it may sound, Form 8840 must be filed with the IRS by June 15 in the year following the year in which the substantial 
presence test is met. If Sam doesn’t file on time, he may not be eligible to claim the closer connection exception, and may be 
treated as a U.S. resident. He could potentially face other penalties as well.

The tax treaty “tie breaker”.
If Sam spent 183 days or more in the U.S., then he cannot complete Form 8840. However, Sam may still be able to avoid being 
considered a U.S. resident under the Canada–U.S. Tax Treaty.

To avail himself of what is commonly known as the “tie breaker” rule under the treaty, Sam will have to fill out IRS Form 8833, 
“Treaty-Based Return Position Disclosure.” The disclosure required in this case is much more rigorous and complicated than on 
the “Closer Connection” form.

In fact, Sam would be well advised to seek out a tax expert who specializes in this area. Like the “Closer Connection” form, the 
“Treaty Position” form must be filed with the IRS by June 15 in the year following the year the substantial presence test is met. 
Failure to file on time could make Sam ineligible to claim the treaty position, and he might then be treated as a U.S. resident. 
And again, other penalties could be assessed.

Enjoy the benefit.
It’s very likely that there are many Sam and Nics out there in Canada’s snowbird community. If you are among them, it’s 
a good idea to talk to a professional and to be aware of U.S. residency requirements for tax purposes. You don’t want to 
inadvertently fall offside. But once you understand the potential pitfalls, you’ll be grateful that you’ve avoided a U.S. tax filing, 
or worse, a U.S. tax liability.
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The statements contained herein are based on information believed to be reliable and are provided for information purposes only. Where such information is 
based in whole or in part on information provided by third parties, we cannot guarantee that it is accurate, complete or current at all times. It does not provide 
investment, tax or legal advice, and is not an offer or solicitation to buy. Graphs and charts are used for illustrative purposes only and do not reflect future 
values or returns on investment of any fund or portfolio. Particular investment strategies should be evaluated according to an investor’s investment objectives 
and tolerance for risk. Fidelity Investments Canada ULC and its affiliates and related entities are not liable for any errors or omissions in the information or 
for any loss or damage suffered.
From time to time a manager, analyst or other Fidelity employee may express views regarding a particular company, security, and industry or market sector. 
The views expressed by any such person are the views of only that individual as of the time expressed and do not necessarily represent the views of Fidelity 
or any other person in the Fidelity organization. Any such views  are subject to change at any time, based upon markets and other conditions, and Fidelity 
disclaims any responsibility to update such views. These views may not be relied on as investment advice and, because investment decisions for a Fidelity 
Fund are based on numerous factors, may not be relied on as an indication of trading intent on behalf of any Fidelity Fund.
Certain Statements in this commentary may contain forward-looking statements (“FLS”) that are predictive in nature and may include words such as “expects”, 
“anticipates”, “intends”, “plans”, “believes”, “estimates” and similar forward-looking expressions or negative versions thereof. FLS are based on current 
expectations and projections about future general economic, political and relevant market factors, such as interest and assuming no changes to applicable tax 
or other laws or government regulation. Expectations and projections about future events are inherently subject to, among other things, risks and uncertainties, 
some of which may be unforeseeable and, accordingly, may prove to be incorrect at a future date. FLS are not guarantees of future performance, and actual 
events could differ materially from those expressed or implied in any FLS. A number of important factors can contribute to these digressions, including, but 
not limited to, general economic, political and market factors in North America and internationally, interest and foreign exchange rates, global equity and 
capital markets, business competition and catastrophic events. You should avoid placing any undue reliance on FLS. Further, there is no specific intentional 
of updating any FLS whether as a result of new information, future events or otherwise. 
This information is for general knowledge only and should not be interpreted as tax advice or recommendations. Every individual’s situation is unique and 
should be reviewed by his or her own personal legal and tax consultants.
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